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ENGLISH AND AMERICAN PROCEDURE 

would not work satisfactorily in criminal cases. The great advantage 
of such a rule would be that it would always insure a verdict, notwith- 
standing the opposition of a stubborn and corrupt juror. Judge Lawlor 
also suggests that the double-jeopardy immunity be modified so that 
the privilege will not apply to the case of a mistrial or the retrial of an 
action. Under the present practice, he says, a person who is charged 
with murder and convicted of manslaughter cannot be again tried for 
murder, on the theory that the verdict for manslaughter was in legal 
effect an acquittal of murder. Mr. Justice Sloss advocates a modifica- 
tion of the constitutional guarantee relating to the exemption of the 
accused from testifying against himself. As the provision is now gen- 
erally construed, it not only exempts the accused from being required 
to testify in his own trial, but that his refusal or failure to do shall 
not be considered by the jury as a circumstance tending to establish his 
guilt. Such a theory, says Justice Sloss, is contrary to the common 
experience in the ordinary affairs of life. Why, he asks, should not the 
mental processes that influence thought and action in other relations 
of life have weight in criminal trials? It is no abandonment of the 
doctrine of presumed innocence to say that when the prosecution has 
shown a state of facts which points to the guilt of the accused and those 
facts are such that a denial or explanation of them by him would tend 
to establish his innocence, his failure or refusal to make that denial 
or give that explanation may be considered by the jury as an item of 
evidence bearing upon the question to be decided. 

In conclusion. Justice Sloss declares that the need of a more 
rational and less technical administration of our criminal law has long 
been apparent, and has now come to be regarded as imperative. To 
those who have made the law their life study the community has a 
right to look for guidance in the effort to find a way to make that law 
more effective. J. W. G. 

ENGLISH AND AMERICAN PROCEDURE COMPARED AGAIN. 

A member of the Eochester (N. Y.) bar, in the March number of 
Case and Comment, takes issue with us on the proposition that the 
English methods of administering justice are more efficient than those 
prevailing in most parts of the United States. In the first place, he 
argues, "conditions in England are wholly different from those in this 
country;" and then he proceeds to draw a comparison between the vast 
difference in the geographical areas of the two countries, overlooking 
the fact that many of the states, which are the units for the administra- 
tion of justice in all but a comparatively few concerns, are in reality 
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much smaller than England. The argument, therefore, that since Eng- 
land is a small and compactly settled country as compared with the 
United States, the administration of justice is attended with fewer diffi- 
culties, does not strike us as being to the point. The geographical com- 
parison should be made, not between England and the United States 
as a whole, but between England and some particular American state, 
in which case the advantage will be rather with us. In any case, we 
are unable to see how geographical differences enter into the question 
at all. It would be quite as illogical to argue that the superiority of 
the system of municipal government in England over that of the United 
States is due to the smaller extent of territory. 

In the second place, it is argued that England has the advantage 
of longer experience. Her courts were in existence centuries before 
America was even discovered. In our opinion, the time has long ago 
passed when the plea of infancy should be given any weight in such 
arguments. There has been entirely too much of a disposition to attrib- 
ute our faults and our backwardness in certain fields of endeavor to the 
newness of the country. As a matter of fact, we have outdistanced Eng- 
land in our inventive genius, in our industrial and business methods 
and in the success with which we organize and manage great industrial 
enterprises. The experience of many centuries has not been necessary 
to establish our primacy over England in these fields of activity. Yet 
when proof is produced to show that we are behind England in our 
general lack of respect for law and authority, in our lower standards 
of political conduct and in the relative inefficiency of our methods of 
administering the criminal law, the excuse commonly offered is our 
comparative infanqr and want of experience. The fact is our judicial 
experience has extended over several hundred years, and we wonder how 
much longer the infancy argument will be thrown in our faces. 

Again, our critic tells us that "legal procedure suitable for a mon- 
archy will not suit the needs of a republic." Why not, may we ask? 
Everybody knows, or should know, that England is a monarchy only in 
name. The English people are a free, liberty-loving people, exceedingly 
jealous of their rights. In some respects — as, for example, in the ex- 
tent of the suffrage — they are more democratic than many of our 
American states. From them we inherited our system of law and pro- 
cedure. Trial by jury and all the other safeguards for the protection 
of the innocent are and have long been a part of their legal procedure. 
They are the same people as ourselves in race, language and ideals. 
Why, we ask again, is the judicial procedure which they have adopted 
and which has given so much satisfaction to the English people, and 
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LAW REFORM IN CALIFORNIA 

which is admired by so many American jurists, unsuited to our condi- 
tions ? 

Our critic aaserts that the rights of individuals, as well as those 
of the community, are as fully protected in this country as anywhere in 
the world. If this be true, what is the explanation for the widespread 
discontent, both among laymen and lawyers, with the administration of 
the criminal law? 

Again, we are told that "nowhere else has a poor man so good an 
opportunity to secure a vindication of his rights" ; and he adds : "Our 
appellate courts pass upon trivial claims at the request of litigants of 
very limited means, and a person without means can prosecute or defend 
an action as a poor person." How can a person without means avail 
himself of the privilege of appeal any more in this country than in 
England? Counsel must be hired and the court expenses of taking an 
appeal must be met here, as there. Those expenses, as everyone knows, 
are much higher here than in England. President Taft has over and 
over again pointed out the disadvantages under which the poor man 
labors as compared with the wealthy litigant who is able to employ 
shrewd and able counsel and meet the other expenses of taking appeals. 
The actual inequalities between the rich and poor under our system are 
set forth in a convincing article by Mr. Brandon in the last issue of 
this Journal. 

The merits of English procedure have recently been made the 
subject of an extended study by a committee of the American Institute 
of Criminal Law and Criminology which spent four months in the 
courts of England. Their report may be found in the November and 
January numbers of this Jouenal, and we believe it is a fair and accu- 
rate presentation of the facts. It is based on actual observations of a 
large number of trials, both in the courts of London and the assizes, 
and upon conversations with many of the leading judges and barristers. 
Their conclusions are distinctly favorable to the English system, and we 
believe it will convince most fair-minded members of the bench and bar 
in this country. J, W. G. 

LAW REFORM IN CALIFORNIA, 

During the past year the problem of criminal-law reform, and espe- 
cially of criminal procedure, has apparently overshadowed all other 
questions of public interest in California. And well it may; for we are 
told that in certain parts of the state the administration of the criminal 
law has perilously nearly broken down. The state bar association, the 
San Francisco bar association, as well as the bench, have been wrestling 
with the problem of how to improve existing conditions. A number 
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